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@ 2012 U.S. Model Bilateral Investment Treaty, Annex B 4 (b) provides: “Except in rare circumstances, non-discriminatory

regulatory actions by a Party that are designed and applied to protect legitimate public welfare objectives,such as public health, safety,

and the environment,do not constitute indirect expropriations.”
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On the Setting of Essential Security Exception Clause in Sino-US BIT

An Analysis in the Perspective of Dealing with the Security Review Risk in Overseas Mergers and

Acquisitions of Chinese Enterprises

YE Rui
(Law School, Peking University, Beijing 100871, China)

Abstract; US national security review becomes the biggest legal risks faced by Chinese enterprises in their overseas mergers and ac-

quisitions. There are trends in the legal practice of national security review in recent years: expansion of the national security concept,

increase of political considerations, flexibility of procedure and lack of transparency.During the Sino-US Bilateral Investment Treaty ne-

gotiations, China pays close attention to the US national security review. The “essential security” exception clause may play a positive

role in solving this problem. Therefore, to make a proper arrangement regarding national security review in the “essential security” ex-

ception clause in the future Sino-US BIT is of great significance to reducing the conflictions in overseas mergers and acquisitions caused

by US national security review.

Key words ; Sino-US BIT; national security review; “essential security” exception clause; overseas merger and acquisition
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